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The New Woodlands Preservation League

The New Woodlands Preservation League is an association of individuals committed to the welfare of Gatineau Park. Inspired by the Federal Woodlands Preservation League, the group that argued successfully for creation of the park in 1938, we remain deeply committed to ensuring the public is provided the accurate story about the park’s origins and administrative structure, that it be managed as a public park, and that its ecological integrity be maintained for the benefit of all Canadians.   


The League’s first report, presented to the NCC board of directors on May 7, 2003, highlighted that crucial facts about Gatineau Park had been written out of its official story. We provided a detailed account of how Roderick Percy Sparks, chairman of the Federal Woodlands Preservation League from 1937 to 1947, and chairman of the Advisory Committee on Gatineau Park from 1947 to 1954, had done more than any other individual to create Gatineau Park.

As a result of our efforts, the NCC acknowledged Sparks’s key role in founding Gatineau Park by dedicating the Roderick Percy Sparks Exhibition Hall at the Gatineau Park Visitor Centre on July 8, 2005. 

Among its other accomplishments, the League has managed to convince parliamentarians in both houses to table protective legislation for the park, helped design and write the first draft of that legislation, as well as provided various backgrounders, press releases and suggested remarks pro bono publico. 
Man’s struggle against power, is the
struggle of memory against forgetting … 
Milan Kundera
Introduction/Summary

Although advocated as the first national park for Quebec – in fact as the first national park outside the Rocky Mountains of the West – Gatineau Park never acquired that status and remains the only large federal park lacking legislative protection and beyond the direct purview of Parliament.
 Contrary to national parks, its boundaries can change, its land can be sold, and roads can be built inside it, without the review, knowledge or approval of Parliament. 


In the absence of legal protection, Gatineau Park’s boundaries have changed a great deal in recent years. As a result of a boundary rationalization exercise conducted in the 1990s, the National Capital Commission removed 48 properties totalling 1,508.4 acres from the park. With the 334.45 additional acres given up to road building within the same time frame – roads built in disregard of master plan commitments – the total number of acres removed from the park stands at 1,842 acres, or nearly three square miles.


As well, in the absence of a proper land management mechanism, the NCC has allowed 112 new residences to be built inside Gatineau Park. Since 1992, in Chelsea alone, 36 building permits have been granted for new residences in the Kingsmere and Meech Lake areas, while another 76 homes have been built in the Hull sector. Add to this a new superstore, coffee shop, gas station, fire hall, municipal pumping station and five new roads, and the picture becomes even bleaker.  


To address this problem, legislation was recently tabled in both Houses of Parliament to provide protected boundaries as well as a coherent land management mechanism for Gatineau Park. 

In this brief, we take stock of repeated NCC commitments to provide legal status for the park and acquire private property inside it. We examine various documents that have addressed those issues, review Parks Canada legislation and policies pertaining to private property, and explain why Gatineau Park is not a national park. Finally, we assess various options for protecting the park and recommend that the Senate Committee on Energy, the Environment and Natural Resources fully support Bill S-210. 
Why Gatineau Park Needs Protection

Describing Gatineau Park as the essential feature of the plan for Canada’s national capital, French urban planner Jacques Gréber argued in 1952 that it should be administered in the public interest and according to a long-range protection program.


The record, however, shows that Gréber’s recommendation fell on deaf ears, since the park has been treated more like an afterthought, administered by short-sighted objectives and denied proper protection. 


In the decades since Gréber’s exhortation, concerned citizens and environmental groups have continued to argue that Gatineau Park needs legal status as well as protection from unsuitable encroachments, development and sell offs. Lacking such protection, the park’s boundaries, which were originally set by Order in Council in 1960,
 were changed by administrative fiat in 1998 without public consultation and without the review, knowledge or approval of Parliament.

Through painstaking research, we have managed to establish that numerous properties were severed from the park and put up for sale by the NCC as a result of its 1997-1998 boundary “rationalization” exercise. According to information tabled in the House of Commons, the NCC removed 48 properties comprising 1,508 acres from the park through this process.
 These include: 13 properties, consisting of 430 acres, which have been sold; 13 properties encompassing 345 acres that have been transferred to the Quebec Ministry of Transport; six properties, or 436 acres, two of which have been offered to Chelsea. There are also 16 properties, or 296
 acres, that have been declared surplus, and whose location the NCC had refused to reveal, prior to the tabling in the Senate of a response to a written question, via Sessional Paper no. 1/39-514S. 

None of this could have taken place had Gatineau Park been protected under the National Parks Act, since section 5(3) of that statute stipulates that no portion of a park may be removed, save by Act of Parliament.


Boundary changes are only one method the NCC uses to remove land from Gatineau Park, the other being by building roads. Although the 1990 Master Plan claimed that no new roads would be planned through the park, several have been built
: the Saint-Raymond and McConnell-Laramée Boulevards, the Wakefield By-Pass and the MacKenzie King Estate Road. As a result, 334.45
 additional acres have been given up to road building, bringing the total area removed from the park to 1,842 acres.
 And with the planned extensions of highways A50 and A5, more land removal is in sight. 

Furthermore, the NCC’s property divestitures and failure to fulfill its commitments to acquire private properties in the park as they become available has allowed 112 new residences to be built inside Gatineau Park.
 Since 1992, at least 36 new private residences have been built in the park in the Meech and Kingsmere Lake areas, while another 76 homes have been built in the Hull sector – along with a new superstore, coffee shop, gas station, fire hall and pressure boosting station. Such urban sprawl puts a great deal of pressure on the park, since much of its infrastructure – gateways, trailheads, boat launches, beaches, parkways and paths – is located there, and since it is the most heavily used sector of the park. As a result of the NCC’s poor performance in this regard, over 200 properties – not including the 112 new residences – comprising approximately 2,112.75 acres remain beyond the agency’s control and mostly within private hands.


In response to questions pertaining to the continued presence of private lands within the park, the NCC has tried to downplay the problem, saying they only take up about 2% of the total area.
 However, as mentioned in the 1953 Report of the Parkway Subcommittee for the Gatineau Park:

‘Though these in-holdings represent only two and three-quarter percent of 
the 
system, the handicap they impose is out of all proportion to their extent and the 
problem they create is one of the most serious facing the National Parks 
Service.’


Whether large or small, private land holdings in Gatineau Park create significant problems, as we will demonstrate farther on. Solving them, in our view, begins with legislative protection, an issue the NCC has addressed in various Master Plans. 
The NCC’s 1990 and 2005 Commitments to Create a Legal Framework


The 1990 NCC Master Plan for Gatineau Park underlined that the park’s boundaries were “not fixed by law,” and proposed to deal with this issue by “providing the park with official status,” to “legalize park zoning, boundaries and regulations.”
  Moreover, in its background documents pertaining to the 1990 Master Plan for the park, the NCC stipulated that creating a legal framework around Gatineau Park would allow it to be “better administered and protected,” adding that this process would require the “development of a program to acquire private properties, municipal roads and all other similar assets,” and that it would “officialise the park’s role as well as its status among other Canadian heritage land holdings.”
 

However, the only option specifically mentioned in the 1990 Master Plan for providing the park with legal status was special designation under the Quebec Land Use Planning and Development Act (RSQ, chapter A-19.1).
 This act establishes the powers of cities and municipalities regarding land use and development issues within their jurisdictions. Why the NCC seems insistent on saddling Gatineau Park with another provincial law, and one that empowers municipalities to boot, baffles us.

Although the 1990 Master Plan made a commitment to “explore different ways of putting in place an official status,”
 the park continued to lack legislative protection throughout the plan’s entire lifespan. In fact, when specifically asked what concrete measures it had taken to implement its 1990 proposal to obtain legal status, the NCC responded that it had focussed on “opportunities to rationalize boundaries of the park and to acquire additional properties in conjunction with the construction and extension of Autoroute 5.”
 An utter and complete evasion of the question ...

In an effort to establish a long-term vision for Gatineau Park, the NCC set out to review its Master Plan about six years ago, a process that culminated with the release of its latest Master Plan in May 2005. Among the commitments made by the new Plan was a stipulation that the NCC would determine the most appropriate legal framework to preserve the park and its ecosystems within the year following release of the Master Plan.
  


On the heels of the Master Plan’s release, the NCC set up a committee to examine options for creating a regulatory or legislative framework. Although that committee completed its work in May 2006, its recommendations were not confirmed, approved or disclosed. The reason given: the Transport Minister announced in April that he was undertaking a review of the NCC’s mandate.


So, while the NCC continues to dither and make empty promises, sections of the park are being sold, roads are being built, new residences are proliferating, public access to the park is being undermined, and the boundaries remain a mystery.
The Mysterious Boundaries Question


Although various Master Plans have noted that Gatineau Park’s boundaries are not fixed by law, they were in fact set by a legal instrument years ago. On April 29, 1960, the federal government approved Order in Council P.C. 1960-579 which included a plan “indicating the Gatineau Park boundary.” Moreover, various documents prepared by senior officials for the NCC’s executive management committee confirm that the 1960 decree set the park’s legal boundary and that any changes to it would require a new Order in Council.


Over the last two years, however, the NCC has been changing its story on the exact nature of those boundaries. For instance, it told Senator Mira Spivak in 2004 that “the legal boundary of the park […] had been established by federal Order in Council in 1960.”
 And then, in a complete reversal about a year later, it told Ottawa-Centre MP Ed Broadbent that “the 1960 Order in Council did not establish the park boundary.”
 Adding to the confusion, NCC Chairman Marcel Beaudry said in a letter of April 12, 2005 to senators that Treasury Board had approved the park’s new boundary in 1997. However, in response to a written question from Senator Spivak seeking clarification, the NCC now said that the Treasury Board decision had not established the park boundary ...


And in the wake of these contradictions the NCC has also claimed that Gatineau Park’s boundary was set by everything from the Meech Creek Valley Land Use Concept, to National Interest Land Mass designation, to section 10(2)(c) of the National Capital Act.


In any event, if the response given to Senator Spivak in December 2004 was correct, then many of the Gatineau Park land deals that have taken place since 1960 may have been ultra vires. Moreover, it seems the NCC could use some guidance and a helping hand – say, from Parliament – in managing Gatineau Park and figuring out where its boundaries are.
Private Property and Gatineau Park

Besides changing its tune on the boundaries, and failing to honour commitments to bring about a legal status for the park, the NCC has also failed to follow through on its policy to acquire private properties within the park, a policy that has deep roots in the history of Gatineau Park planning.

Since the first property acquisitions began in 1938, Gatineau Park has grown to an area of approximately 89,282 acres. Of this area, 72,014 acres (or approximately 81%) is NCC property; 15,155 acres (approximately 17%) are, according to the NCC, “owned” by the Province of Quebec; and 2,112.75 acres (approximately 2%) that are either owned by private interests or other federal or municipal bodies.


A review of various plans and reports pertaining to Gatineau Park written since 1950 demonstrates that private property has long been seen as problematic in regard to park administration and that recommendations for its gradual removal are a recurring theme.  

The Gréber Plan 


In 1950, French urban planner Jacques Gréber wrote his landmark Plan for the National Capital. Besides making important recommendations on the history and continued development of Ottawa as Canada’s capital, it also outlined several proposals concerning Gatineau Park. Arguing that the park should be expanded, Gréber also noted that it should be a public rather than a private preserve. As well, his Plan said that the proper protection of Gatineau Park would be a 


Continuous undertaking, requiring patience and painstaking effort, if there 
is to be offset the encroachment of undesirable selfish interests to the 
detriment of general betterment, [adding that] policies of maintenance and 
restrictions should be enforced […] through direct ownership, or otherwise [and 
that there should be] more facilities and accommodation for the public in 
general, and less for the individual.

The Gatineau Park Advisory Committee

In 1952, the Gatineau Park Advisory Committee, chaired by Roderick Percy Sparks, wrote the Report on the Master Plan for the Development of the Gatineau Park. Including individuals who’d played a leading role in the Federal Woodlands Preservation League, this new committee had been created in 1947 and reported to the Federal District Commission. Its Report was the first official master plan, outlining a guiding vision for the park, and recommending the building of administrative headquarters, parkways, trails, beaches, campsites. It said, quoting from the 1949 Advisory Committee Report: 

‘The prime objective of this plan should be to retain throughout the main area of the park the atmosphere of the Canadian woods and to preserve for all time the natural beauty of the lakes and wooded hills as an inspiration to all those who can enjoy them, whether residents of the surrounding district or visitors from other parts of Canada or foreign lands. As part of the National Capital and thus the possession of all the people of Canada, this park should be developed in a manner in which all Canadians can take pride. While this park will serve a useful purpose as a place of recreation, bringing physical benefits, its greater purpose lies in its possibilities as a spiritual and moral force in the lives of those who visit it.’


The 1952 Report provided the first comprehensive blueprint for the park; however, it also lay bare conflicting visions about the role private property should play within it. Although the majority of the Advisory Committee supported the acquisition of all private property in the park, a minority dissented,
 a difference of opinion that would boil over a few years later.
The 1952 Gréber Report on Gatineau Park


Following submission of the Advisory Committee’s 1952 Report on a Master Plan, the Federal District Commission asked Jacques Gréber to comment on various aspects of the document, including private ownership within the park. 


In his report, Mr. Gréber argued that it was most desirable that enjoyment of Gatineau Park “should not be hampered by private encroachments, and that the ultimate conditions of the ideal achievement of the park is the elimination of all private property within its limits.”
 In particular, Mr. Gréber noted that Meech Lake was the nearest lake to the capital, and that it “must be gradually freed of all obstacles to a fully organized public enjoyment.” Though Mr. Gréber noted that private property could remain in the short term, he also stressed that all lands acquired by the Federal District Commission in Gatineau Park “should be ultimately prohibited to private ownership.” 

The 1953 Gatineau Parkway Subcommittee Report

In 1953, the Advisory Committee on Gatineau Park struck a subcommittee to examine various issues pertaining to the planning and construction of parkways through Gatineau Park. The Report dedicated several pages to private property, noting that, among its members, “opinion was emphatic and unanimous that it would prove impossible to properly develop a plan of this character unless all privately owned land and buildings within the boundaries of the park […] were acquired.” It also recommended that steps “be taken immediately to prevent further settlement or building development.”
 


The subcommittee was very explicit in explaining problems caused by private property and why it had to be acquired: 


Private ownership will involve: complicated boundaries […], increased 
expenditure for grade separations and access roads; construction of unsightly 
parallel service roads, unreasonable fencing costs; elimination of some of the 
finest sites from public use […] uncontrolled subdivision of land […] 
organization of pressure groups to request increased services […] and many 
special privileges. Pressure groups inevitably create difficult situations between 
park authorities and the administrations of the municipalities and the province 
[…] Weekend visitors will be frustrated when coming across private holdings. 
Owners will resent infiltration and will resist the construction of park 
developments near their boundaries […] Conservation of wildlife will be 
hampered.
 


Interestingly, the report’s principal recommendation that parkways be built right across the park was never implemented – perhaps because it would have required the elimination of private holdings along Meech Lake (one parkway – with lookouts – was to run along the escarpment above the lake …)

 R. P. Sparks’s 1956 Memorandum to the Special Joint Committee on the FDC


The clash of visions over private property in the park, that had begun to emerge in the 1952 Advisory Committee Report, came to a head in the mid-fifties in an exchange of correspondence between Roderick Percy Sparks and Federal District Commission Chairman Howard Kennedy, an exchange widely reported in Ottawa papers. A summary of this exchange is found in Sparks’s 1956 Memorandum to the  Joint Committee of the Senate and House of Commons on the Federal District Commission.
 

As well, Sparks’s submission urged the government to obtain all lands in the park either by direct purchase or expropriation. He also explained that certain influential people – including Major General Kennedy, who owned a cottage on Kingsmere Lake – were holding up development of the park for selfish reasons. 

Ironically, as Sparks noted, Kennedy advocated expropriation of properties to develop the National Capital – everywhere but in Gatineau Park. A clear conflict of interest, given his ownership of property directly affected by the decisions he took as FDC Chairman. Besides such a conflict of interest, Sparks noted that the FDC had used a double standard in acquiring private properties in the park. The agency had sent notices of expropriation to all property owners at Phillips Lake, while failing to do so for those at Meech and Kingsmere Lakes, although, “both these areas are much more important than the Phillips Lake area from the standpoint of park development.”
 The reason, according to Sparks: because Meech and Kingsmere Lake residents had great influence with the FDC.

Sparks also charged that the lack of an adequate development policy and the building of a parkway through land not yet acquired by the government had inflated property values and turned the southern edge of the park into a paradise for speculators. He concluded that the park would only be completed, and available for the enjoyment of all citizens, once the government had eliminated all private property inside it. 

Subsequent Gatineau Park Master Plans 

The issue of ridding the park of private property did not disappear with the death of Percy Sparks in 1959. It seems that NCC planning staff have kept repeating his message over the years through the 1980, 1990 and 2005 Master Plans, and in a 1989 Task Force Report, although their recommendations have not been heeded. 

For instance, the 1980 Gatineau Park Master Plan argued that private lands within the park limited the possibilities of developing it for the benefit of visitors. Noting that the section around Meech and Kingsmere Lakes was the best-known and most popular one in the park, that it possessed various natural and cultural resources, the 1980 Master Plan underscored that its development potential had been limited by the presence of residential enclaves.


To remedy the situation, the 1980 Master Plan recommended the purchase of private properties, particularly those around Meech Lake: 

Over the long term, the acquisition of these properties will free the lands 
behind the beaches for use as recreation areas providing a view of the lake. The 
existing road will be moved back closer to the escarpment, where possible, and 
converted into a multipurpose trail or path for pedestrians, cyclists or skiers; it 
will then be possible to restore the natural appearance of the shore and to limit 
its use to pedestrian traffic […] Moreover, the chain of the three lakes could 
eventually be developed for canoe-camping.


The 1980 Master Plan also underlined that the regional government at the time, the Communauté urbaine de l’Outaouais, had designated Gatineau Park as a zone for public use, and had recommended the acquisition of the remaining private properties in the park in its 1977 development plan.


Following in the footsteps of the 1980 Master Plan, the NCC set up a task force in 1989 to establish criteria and a strategy to acquire private property in Gatineau Park. Identifying all private properties in the park, underlining that all of them had to be acquired, the Task Force drew up a list of those to be purchased on a priority basis, grouping them into six categories. The Task Force Report also noted that “top priority properties are the ones we should be striving to acquire or in which we should be attempting to gain some degree of control,” and concluded that a special fund for acquiring properties should be created.


However, the NCC has refused to disclose the Task Force’s inventory of private properties in Gatineau Park, whiting out all relevant sections of documents released under the Access to Information Act.
 As well, the NCC refused to provide its list of private properties in the park in response to a question placed on the Senate Order Paper, saying the information requested “should be available publicly through local Land Registry Offices.”


The 1990 Master Plan, for its part, was less exhaustive in its review of private properties than its 1980 predecessor had been, though it underlined that they created conflicts between residents and visitors and that the NCC should work towards acquiring them.
 As well, the 1990 document stipulated that “the park is, and will remain, a public domain planned and managed for the benefit and enjoyment of the public at large.”


Finally, the 2005 Master Plan noted that over 200 private properties remained within the park, concentrated mainly in the Meech Lake, Kingsmere Lake and Skyridge sectors, that their presence made controlling park use difficult, and that acquiring them remained the NCC’s long term goal.
 

Although the 1980 Master Plan did not designate comprehensive categories for acquiring private property in Gatineau Park, its 1990 and 2005 successors did. The former recommended that the NCC place a high priority on properties subject to multi-unit developments, those that were environmentally sensitive, and those that were considered harmful to key park resources and assets.
 As for the 2005 plan, it recommended that properties of ten or more acres and those located on waterfront be acquired on a priority basis.
 


A review of the last three Gatineau Park Master Plans and the 1989 Task Force Report confirms that the NCC has been consistent in its commitments to acquire private property, particularly in the park’s most heavily used area around Meech and Kingsmere Lakes. However, the NCC has fared poorly in honouring those commitments. 

When asked about what measures it had taken to implement its 1990 Master Plan commitments to acquire private properties in the park, the NCC answered that it had acquired 272.46 acres between 1988 and 1990, and 2,316.01 acres from 1990 to the present. In all, the NCC claims that it has acquired 2,588.47acres in Gatineau Park since 1988.
 However, by arguing that over 2,500 acres have been added to the park, the NCC is playing with smoke and mirrors. 

First, most of the land acquired – 1,566.6 acres in the Meech Creek Valley – was not private property, since it was obtained from the Communauté urbaine de l’Outaouais, the regional government at the time.
 Second, most of that land is pasture, not habitat, and doesn’t nearly make up for the fragmentation of habitat that has taken place as a result of property divestitures and road building. Third, the NCC failed to specify that much of this land, 304 acres, is slated for recreo-touristic development, that 140 acres are to be used to extend Highway 5, and that an additional 15 acres are to be disposed of.
 Fourth, the NCC made no mention that it had purchased very few lands in the Meech and Kingsmere Lake sectors, which it had identified as having to be acquired on a priority basis in its Master Plan. Fifth, it remains unclear whether the Meech Creek Valley is actually within Gatineau Park, since the 1960 Order in Council, “indicating the Gatineau Park boundary,” has never been revoked or amended, a requirement mentioned in countless NCC documents.
 And, moreover, the NCC has said that the boundary for Meech Creek Valley is only “provisional.”
  Finally, if the 1960 Gatineau Park boundaries are taken as the reference point – since they are the only federal boundaries set by a legal instrument, i.e., Order in Council P.C. 1960-579 – the park has experienced a huge net loss of acreage. 

In any event, despite repeated NCC commitments, over 200 private properties – not including the 112 new residences – consisting of 2,112.75 acres remain within the park, many of them on waterfront around Meech and Kingsmere Lakes. And, as already mentioned, 36 new residences have been built in that sector, the most heavily used area of the park. Moreover, according to our own observation, three lakefront properties were for sale at Meech Lake in 2005, four more were recently on the market, with another two being sold last fall. As far as we know, the NCC hasn’t purchased any of those that have been sold, nor does it intend to purchase those that are for sale, despite claiming these lands have to be acquired on a priority basis. And construction of at least two new residences is presently taking place at Meech and Kingsmere Lakes. As well, the 40-acre Radmore Farm is currently on the market and the NCC has publicly stated it is not interested in purchasing it, leaving the gate wide open to a huge development inside the park.
 So much for NCC property acquisition priorities and commitments. 

The NCC claims budgetary constraints prevent it from fulfilling its commitments to purchase private properties in Gatineau Park. It has nonetheless wasted millions of dollars on the following initiatives: the Mackenzie King Estate Road – under pressure from Kingsmere residents and solely in their interest – at a cost of $1 million; the Canada and the World Pavilion (cost: $6 million and now closed); a public washroom in Rockliffe Park (cost: $250,000); a new logo ($500,000); frivolous new cairns along Island Park Drive, etc.
 While such flagrant waste of public money goes on, Gatineau Park, the “essential feature” of our nation’s capital, to use Jacques Gréber’s words, is mismanaged and sorely neglected.

To understand why Gatineau Park continues to suffer such neglect, lack legal protection as well as a coherent land management mechanism, it is helpful to review its history and point to the reasons why it remains the only federal park outside the family of our national parks. But first, we will review the legislation and policies pertaining to private property in national parks.
Parks Canada Legislation and Policies on Private Property

According to Parks Canada, “the only notable privately held lands in national parks belong to Canadian Pacific Ltd., which has title to the lands for its railway right of way in Banff, Yoho and Glacier national parks […] and Canadian National Railway for its railway right of way in Jasper National Park […].”
  However, Parks Canada legislation and policies effectively prohibit private property in all national parks.

In Banff and Glacier, all lands occupied by third parties, outside of Canadian Pacific rights of way, are held by lease from the Crown, and the duration of those leases is 42 years. In Jasper, Canadian National owns rights of way, and the same principle applies to the leasing of land. The exception, however, is Yoho National Park. According to W.F. Lothian, the town of Field, in Yoho, “has the distinction of being the only town site in a national park in which all lots are not leased to residents by the National Parks administration.”
 Following completion of the railway, the CPR transformed a section of its station grounds into a subdivision, and part of the town site is still owned and controlled by the railway.


The main prohibition against private property in national parks is to be found in section 5(1)(a) of the National Parks Act, which stipulates that the federal government must own all property inside park boundaries. Besides the Act, various policies prohibit private property. For instance, paragraph 1.4.4, of the Parks Canada Guiding Principles and Operational Policies confirms that the federal government will “own all land and subsurface rights within the legislated boundaries of national parks.”


What many people believe to be private properties in national parks, i.e., dwellings and various businesses are actually governed by leases. The regulations concerning these leases are provided by federal Order in Council P.C. 1991-2469. As well, paragraph 6.1.1 of the Parks Canada Guiding Principles and Operational Policies, specifies that “limited land tenure may be granted on national park lands in the form of permits, leases or licenses of occupation for the provision of essential services and facilities for park visitors and for authorized residential use.”


A comparison of land tenure in Gatineau Park and national parks reveals considerable differences between the two. In fact, the presence of private property in Gatineau Park is one of the main features distinguishing it from national parks.
Why Gatineau Park Isn’t a National Park
 
Gatineau Park was not only the first national park advocated for Quebec, it was also the first national park advocated for creation outside the Rocky Mountains of the West, and the first national park advocated for creation by the first parks service in the world, the Dominion Parks Branch. 


On December 3, 1912, Dominion Parks Commissioner James Harkin wrote to Deputy Minister of the Interior William Cory, arguing for the creation of a nation-wide system of parks, the first of which was to be Gatineau Park. In his memo, Harkin said: 


The East has no national parks like those in the Rockies, and it is proposed 
that the country develop a broader scheme of parks than exists in any other 
country […] Bringing into effect the proposed Gatineau Park […] would, I 
think, most easily commence this scheme.


A few months later, on Cory’s suggestion, Harkin wrote Quebec Minister of Mines and Forests Charles Devlin inquiring whether he would help establish a national park in the Gatineau district. Although provincial officials wrote back that the matter would receive their minister’s immediate attention, Devlin died before he could follow up on Harkin’s request, and no further response was ever received. And with the 1913 economic depression and First World War intervening shortly thereafter, the government of Canada had to tend to more pressing matters. 


On April 7, 1927, the national park idea was again raised in the House Commons, where MPs considered a bill to create the Federal District Commission, which would build parks and parkways on both sides of the Ottawa River. During debate, however, Conservative MP John Edwards accused Prime Minister King of wanting to create a park around his Kingsmere property and ease access to it by building a parkway. Though he denied the charge, the criticism would shape King’s subsequent decisions regarding the park.


Eight years later, at the behest of Percy Sparks of the Federal Woodlands Preservation League, Minister of the Interior T.G. Murphy commissioned a survey to examine the effects of fires and excessive logging in the Gatineau Hills. Among other recommendations, the survey proposed creating a national park.
 Two years later, however, King chose instead to solve the problem by gradual property acquisition, creating Gatineau Park in embryonic form on July 1, 1938.

In his diary entry of December 20, 1937, King explained the reasons behind his decision, writing that he would allow the park to be created, despite his aversion to tourists invading the Meech and Kingsmere Lake areas, and his fear that he would be criticized for wanting to create a park around his country estate. 

Part of King’s anxiety may also have been caused by the circumstances surrounding the creation of another national park. In 1926, King had been nominated as the Liberal candidate in the Saskatchewan riding of Prince Albert, with one of the conditions being that he create a national park there. Following his election in February 1926, King showered the riding with largesse, and at one point worried that the rewards given the riding might “attract the attention of other constituencies to the fact that so many appropriations have been made for a constituency all at once.” 
 

And establishing another national park around his Kingsmere estate would likely prompt additional criticism, which King “was always unduly anxious to avoid [along with] any possible misconstruction of his motives.”
 In any event, the prime minister’s decision to acquire property gradually would make completing Gatineau Park a prolonged and difficult process. 

King’s self interest and fear of criticism greatly contributed to denying Gatineau Park status as a national park in the 1930s; however, the reasons officials give today for this continued state of affairs do not stand up to careful analysis.  
Quebec’s Alleged Refusal to Cooperate

Several senior officials and journalists have recently claimed or suggested that the Quebec government is responsible for preventing Gatineau Park from becoming a national park, because it has historically refused to transfer its 17% “ownership” of the land to the federal government.
 

For instance, appearing before a Commons committee, Parks Canada CEO Alan Latourelle said that the preconditions to creating national parks include a federal-provincial agreement to do so, along with the province’s transferring to the federal government the surface and subsurface rights to the lands concerned. Referring specifically to Gatineau Park, he said that:  


Part of the land is not federal. It is provincially owned – about 11% of it [sic] – 
and the subsurface rights are owned by the Province of Quebec. In 
this specific 
case, if it were to be considered for a national park, we would require the 
Government of Quebec’s support, and clearly historically we have not received 
that level of support anywhere in Quebec to create national parks. So it’s not an 
option 
we’re currently looking at.


However, that claim is both wrong and misleading, since it seems the federal-provincial transfer needed for the creation of a national park – or something very close to it – has already taken place. 


By virtue of a 1973 agreement, the Quebec government transferred the control and management of 12,500 acres of provincial lands located inside Gatineau Park to the federal government – “in perpetuity” according to the two accompanying Orders in Council.
 The province also transferred the control and management of the lake bottoms located in the park, committed itself not to issue mining exploration permits, stipulated that the lands it was transferring were to form part of Gatineau Park, and guaranteed that the rights it was transferring were free of all defects in title. 

In such agreements, and those preceding creation of national parks, it is not ownership that is being transferred, but rather the control and management of the land and resources. As the Supreme Court has said, citing the principle of indivisibility of the Crown, and quoting legal scholar Paul Lordon, “Her Majesty is the owner of the property whether in right of Canada or the province and cannot grant to Herself. Only administrative control of the property passes. The transfer is, therefore, made by reciprocal Orders in Council and is confirmed by statute where third party rights are involved.”
  


Moreover, according to University of Calgary Professor Nigel Bankes, a transfer of land from the provincial to the federal government for the creation of a national park is not technically a conveyance of ownership; rather, it is the administration and control of the land and resources that are being transferred from the province to the federal government.


Therefore, by virtue of the 1973 agreement, and the accompanying Orders in Council, it seems that the province has essentially done what a province should do when it participates in the creation of a national park, i.e., handed over control and management of its Gatineau Park lands to the federal government, and agreed that the land it transferred be used for park purposes. As for the subsurface rights question, the Quebec government has stipulated it will not issue any mining exploration permits, and given the federal government control of the lake bottoms. 

When asked why it claims the province still owns, or holds title to,
 17% of the land in Gatineau Park, the NCC answered: “The issue of ownership of these lands is complex because of the nature of the agreements governing these lands […] The NCC does not have clear title to these lands.”
 An answer that distorts the picture more than it informs. Interestingly, in response to a question placed on the Senate Order Paper, the NCC seems to have changed its tune on this issue. It now says that it “gained control of the government of Quebec lands and lake bottoms in the park”
 as a result of the 1973 agreement. Moreover, in this latest response, the NCC says that the exchange was not of title, but of administration and control …

What might be construed as an absence of complete control and management are the conditions placed on the agreement. Examining clause C-2 of the agreement reveals the nature of those conditions: 


That the lands transferred to the Commission by the Government, described in 
Annex “A” are to form part of Gatineau Park and in the event that any part of 
the said lands not be required for the purposes of Gatineau Park, the control and 
management of such parts of the said lands shall be transferred by the 
Commission to the Government.


Therefore, if the NCC has control and management “in perpetuity” of Gatineau Park lands transferred by the province, as confirmed by federal and provincial Orders in Council, it effectively owns the land for park purposes – the principle condition being that they continue to be used for park purposes exclusively.
 Why the NCC has consistently misrepresented this fact remains a mystery … More smoke and mirrors.

Moreover, the provincial government also seems confused over the nature of the 1973 agreement. According to a newspaper article featuring Quebec Interprovincial Affairs Minister Benoît Pelletier, the 1973 agreement still needs to be “finalized,” “officialised,” and “clarified,” since the titles were never registered with the land registry office.
 This is utter nonsense, since, as Professor Mundell has written: 


Lands held by the federal and provincial governments are both vested in Her 
Majesty but […] the administration of the lands is carried out on her behalf 
through different representatives. It follows that no conveyance of 
title can be 
made by one government to another. Title remains throughout in Her Majesty. 
All that need be transferred is the authority and duty to administer the lands on 
behalf of Her Majesty […] by complementary Orders-in-Council […]. No 
further conveyance is necessary nor would it be proper.
 


In any event, to understand what is really preventing Gatineau Park from becoming a national park, it is useful to examine section 5 (1)(a) of the National Parks Act, which stipulates that the federal government must hold “clear title to or an unencumbered right of ownership” over all lands inside a prospective national park. And the only things denying the federal government that clear title, are the private properties that remain within Gatineau Park. 

To deal with this impediment, the government could resort to expropriation. However, while in the past it did not hesitate to use that tool to create national parks, it has not done so since 1979 as a matter of policy, and since 2000 as a result of legislation.
 As well, the government might ask the province to expropriate, or do so through sections 14(1) and (2) of the National Capital Act; however, such a solution would surely be met with a great deal of resistance. But there is a less draconian way to deal with this issue, as we will demonstrate ... 

Although bringing Gatineau Park into the family of Canada’s national parks appears a difficult, if not impossible, task in the present context, the park nonetheless deserves protection similar to that provided to national parks. 

Protecting Gatineau Park: the Options

Since its creation in 1938, various options have been proposed for providing legal protection to Gatineau Park’s boundaries. The best work done in this regard, in our view, is to be found in a 1990 document entitled Legislative Protection for Gatineau Park, prepared by the Canadian Parks and Wilderness Society (CPAWS). That document proposes three options for giving the park such protection: 1) creating a national park; 2) establishing a separate Gatineau Park Commission; 3) amending the National Capital Act by including a comprehensive legal framework governing Gatineau Park. Although CPAWS, in the documented cited, supports the creation of a Gatineau Park Commission, we consider that option seriously flawed and favour amending the National Capital Act instead.
Option 1: Creating a National Park


Even if an overwhelming majority of local residents – 82% – feel that creating a national park would be the best method to protect Gatineau Park,
 that option is not likely to be implemented in the near future for various reasons.

For instance, when asked whether it would consider bringing Gatineau Park into the family of Canada’s national parks, Parks Canada said that doing so was not part of the action plan it had adopted in 2002 to create 10 new national parks by the end of 2008. Specifically, it said: “Parks Canada has limited resources available to undertake its mandate and implement the Government of Canada’s action plan. Establishing a new Gatineau National Park of Canada is not part of the action plan and is not being considered by the Agency at this time.”
 Among other reasons given for this, the government has said that Gatineau Park is located in the St. Lawrence Precambrian Natural Region, which is already represented by St. Lawrence Islands and Mauricie national parks.
 As well, the government of Quebec’s policy regarding protection of the province’s territorial integrity is a serious hurdle facing the creation of any national park. 

Besides not being among the government’s administrative priorities, the legislation and policies prohibiting private property in national parks are significant obstacles preventing Gatineau from being transformed into a national park. As already mentioned, the presence of private property in Gatineau Park would contravene section 5(1)(a) of the National Parks Act, and the following Parks Canada policies would apply to any attempt to convert Gatineau Park into a national park:


Paragraph 1.3.3(ix) of the Parks Canada Guiding Principles and Operational Policies stipulates that in considering the creation of a national park, “Parks Canada will endeavor to establish a park with a size and configuration that […] does not encompass permanent communities.” And since the communities of Meech Lake, Kingsmere and Skyridge are well established in Gatineau Park, it isn’t likely that Parks Canada will consider creating a national park around them. 


Moreover, where private lands and interests remain inside prospective national parks, paragraph 1.4.6 of Parks Canada’s operational policies decrees that they will be “acquired by negotiated settlement,” and that “term interests may be allowed to expire.” This policy also stipulates that “in exceptional cases, where lands are essential for park purposes, a settlement may require using expropriation to establish clear title to some properties.” And since approximately 2% or 2,000 acres of the land in Gatineau Park remains in private hands, the federal government would have to negotiate with all private owners to acquire their land, and even expropriate where necessary … 


In the past, use of expropriation to create national parks caused a great deal of disruption on residents of communities located within the prospective boundaries of a park (the protests over the creation of Kouchibouguac Park in New Brunswick are a case in point
). To avoid similar situations from recurring, Parks Canada changed its policy in 1979, and no longer resorted to expropriation to create parks, and amended the National Parks Act in 2000 to prohibit expropriations to enlarge or establish a new park (section 15(6)). However, section 15(4) stipulates that expropriation may be carried out for taking or acquiring an interest in public lands in a park “where the holder of the interest does not consent.”


In the unlikely scenario that the federal government agreed to transform Gatineau into a national park, two options would be possible:


First, the government would have to partition and balkanize the park to remove private properties from it, as it did in Gros Morne National Park. However, this would require the establishment of a very complicated boundary – most likely at considerable public cost – to protect the private interests of relatively few people. Besides carving up the park, and running the risk of being criticized for catering to private interests at the expense of the public good, this option is not likely to enjoy much, if any, political support. 


Second, the government would actively negotiate to purchase private properties before proclaiming the park into law – and expropriate where need be through Section 14 of the National Capital Act, or ask the province to do so, as is done for National Park Agreements. Besides not garnering much political support, this option would be strongly opposed by park residents. 

For all the reasons mentioned, the option of converting Gatineau Park into a national park is not likely to be implemented in the short term.

Option 2: Establishing a Gatineau Park Commission


Another option for protecting the Park would be to take it away from the NCC, and place it under a newly created Gatineau Park Commission to be administered by a federal department. However, this approach – as outlined by the draft legislation contained in the CPAWS document mentioned – would require the creation of a new structure, precipitate administrative upheaval, and dedicate the right of private property to remain within Gatineau Park. In fact, section 6(4) of the draft legislation stipulates that “Two members of the Commission shall be resident owners of private lands within the Park.”
 

Moreover, this option no longer seems to be the one advocated by CPAWS – which, as far as we know, doesn’t support the presence of private property in any other federal park. The organization’s most recent public statements on the subject advocate the creation of a national park.
  
Option 3: Amending the National Capital Act


Although the National Capital Act sets the NCC’s powers and objectives, it makes scant reference to Gatineau Park, only referring to it specifically in section 16(3) which pertains to grants in lieu of taxes, and generally in section 10(2)(c), which says the NCC “may construct, maintain and operate parks, squares, highways, parkways,” etc. Accordingly, amending the National Capital Act in this case would require the addition of a section pertaining specifically to Gatineau Park, which would provide at the very least a mechanism for acquiring or disposing of land and a schedule describing park boundaries. 

This option is the one advocated by Bill S-210. It is also the one the New Woodlands Preservation League supports since it provides the greatest possibility of creating consensus among the various parties, i.e., because it would give force of law to NCC commitments, and provide the legislative status requested by environmental groups and concerned citizens. 


Bill S-210 would amend the National Capital Act by including a section pertaining specifically to Gatineau Park. The bill would do basically four things: 

1) Provide legislated boundaries for Gatineau Park, by requiring cabinet, by Order in Council, to set the boundaries as they stood on the day the bill was introduced within 60 days following Royal Assent. This would be done to reflect the park’s current configuration, given that the boundaries have changed somewhat since the NCC commissioned Marcel Ste-Marie to draw them up in 1965.


2) Prevent removal of any land from Gatineau Park by Order in Council or other administrative means. Bill S-210 provides that only an Act of Parliament could remove properties from the park. This is in the spirit of the protection that has been given to our national parks since passage of the 1930 National Parks Act. 


3) Create a mechanism for expanding the park should the government choose to do so. Any expansion would require an agreement between the federal government and the Province of Quebec, public consultations and the concurrence of Parliament. Committees from both houses of Parliament would have 30 sitting days to examine the proposal, and it would proceed only with consent from both houses.


 4) Recognize that much of Gatineau Park remains in private hands and that one of the duties of the National Capital Commission is to gradually acquire it. The bill provides that all private property owners wishing to sell their holdings in the park must give the NCC a right of first refusal. 

The 2006 NCC Mandate Review


In the fall of 2006, the federal government undertook a review of the NCC’s mandate, an exercise that confirmed strong public support for giving Gatineau Park better legislative protection.

Among the 26 groups that mentioned Gatineau Park, nine advocated the creation of a national park, while four – including the NCC Renewal Coalition which includes about 15 groups – endorsed Bill S-210. Opposing the bill, were the Kingsmere Property Owners Association (KPOA), the Municipality of Chelsea, ACRE-Chelsea
 and Bloc MP Richard Nadeau.


While paying lip service to the idea of protective legislation for the park, those who opposed Bill S-210 did so for a variety of unfounded reasons. First, some of them believe the bill would “limit property rights,” although all it does is take an option of first refusal on any property sales in Clause 5. Second, the Bloc argues that the bill would undermine Quebec’s territorial integrity, although Clause 4 would actually give a voice to the provincial government by allowing it to approve or veto any boundary changes, something it now completely lacks. 


Perhaps the strongest opposition to the bill – fear that it would limit property rights – comes from a lack of understanding of what a right of first refusal is and what it does. A right of first refusal is an obligation requiring a property owner to give a holder of the right the first chance to purchase the property should the owner decide to sell. It allows property owners to retain complete control over the land until they decide to dispose of it, very much in the spirit of a willing seller/willing buyer approach. 


Far from limiting the property rights of land owners in the park, a right of first refusal would only provide the NCC the first chance to purchase a property, should any owner decide to sell. In short, owners would retain the exclusive power to bring about the circumstances which would give the NCC any right over their property, a principle recognized in 1975 by the Supreme Court of Canada in the Canadian Long Island Petroleum Ltd. et al. v. Irving Industries Ltd. case.



As professor Keith Evans has written in the Dalhousie Law Journal, a right of first refusal “does not offer a property right over its subject matter and is […] not specifically enforceable, at least until the grantor sets in motion the relevant circumstances.
”


Accordingly, Bill S-210 would allow property owners to continue living in Gatineau Park for as long as they choose, as well as bequeath their property to their children. Moreover, having such a stipulation enshrined in law might lessen the likelihood of expropriations – which is how the NCC often acquires Gatineau Park properties – by stating that properties are to be purchased only when owners indicate their wish to sell. 


The strongest argument private property owners may have against Bill S-210 is that it imposes an obligation on them without their consent. However, since they get to maintain full control over their property until they decide to sell, we feel such an obligation to be reasonable and fair, given that its purpose is to prevent subdivisions and further urbanization of the park. 

Conclusion and Recommendations

We have established that the NCC has failed to respect its Master Plan commitments to obtain legal status for Gatineau Park and prevent further fragmentation through road building. As well, we have demonstrated that the agency has failed to consolidate its land ownership in the park, breaching yet another commitment made in several Master Plans.  

The public interest demands that Gatineau Park be provided legal protection, clear boundaries and a coherent land management mechanism. This requirement is supported by pleas from environmental groups, concerned citizens and even by past NCC commitments. Accordingly, the amendments to the National Capital Act introduced by Senator Spivak would establish a legislated framework to protect the park’s boundaries, enshrine the NCC’s role and commitment to acquiring private properties, and provide a transparent mechanism for changing the park’s boundaries.

Therefore, we urge your committee to express strong support for Bill S-210. 

Furthermore, since Bill S-210 was largely inspired by the National Parks Act,
 and to make it more consistent with the spirit of that Act, we propose two amendments. The first is based on section 4(1) of the National Parks Act: 

Gatineau Park is hereby dedicated to the people of Canada for their benefit, 
education and enjoyment, subject to this Act and the regulations, and it shall be 
maintained and made use of so as to leave it unimpaired for the enjoyment of 
future generations.

The second proposed amendment is inspired by section 8(2) of the National Parks Act:


Maintenance or restoration of ecological integrity, through the protection 
of 
natural resources and natural processes, shall be the first priority of the 
Commission when considering all aspects of the park’s management.

As a final recommendation, we suggest that a specific amount of the NCC’s Acquisition and Disposal Fund be earmarked each year for purchasing private properties in Gatineau Park and that the NCC be compelled to actively pursue that objective.


In closing, we quote Roderick Percy Sparks’s final words before the Special Joint Committee of the Senate and House of Commons on the FDC:


The public interest has been largely overlooked in respect to the land 

policy and in policies generally, of the […] Commission, in planning 
Gatineau Park. I suggest that personal, financial and political interests of land 
owners in the area exercises undue influence in the making of policy in respect 
to this great project. I am hopeful that as a result of giving publicity to these 
facts, the […] Commission will reconsider their present policies and in future 
regard the public interest as their only guide.
 
Appendices


To help shed additional light on this issue more fully, we have attached the following appendices: A) a review of the literature on rights of first refusal; B) Order in Council P.C. 1960-579, which set Gatineau Park’s boundaries; C) excerpts from a 1997 Queen’s University MA thesis arguing that the history of Gatineau Park has been erased and re-written. 
Appendix A
Rights of First Refusal

1) David J. Stanford, “Rights of First Refusal in Oil and Gas Transactions: A Progressive Analysis,” McCarthy Tétrault LLP-Publications, April 1, 2001 (www.mcarthy.ca)


“At common law, a right of first refusal attaching to real property is a contractual right which creates no interest in land until the occurrence of a triggering event, usually the receipt by the vendor of a bona fide offer from a third party which it is prepared to accept. Once such a triggering event has occurred, the option to purchase the subject property in the manner set out in the particular right of first refusal clause vests in the right of first refusal holder. This right constitutes an equitable interest in the property where no statutory deeming provision has applied to do so previously. The equitable interest principle was established at the turn of the century in Manchester Ship Canal Company v. Manchester Racecourse Company and was subsequently adopted as the law in Canada by the Supreme Court of Canada in its decisions in Canadian Long Islands Petroleums Ltd. V. Irving Industries (Irving Wire Products Divisions) Ltd. and McFarland v. Hauser and Sunderland. In Canadian Long Island Petroleums, Martland J. stated that rights of first refusal cannot be considered interests in land because: 1) specific performance is not necessarily available as a remedy; and 2) rights of first refusal are personal covenants between parties, that is, they are rights in personam and not in rem.


As noted earlier, once a triggering event has occurred, a right of first refusal is legally characterized as being in the nature of an option […]”

2) Daphne A. Dukelow, The Dictionary of Canadian Law, Third Edition, Thomson Carswell, p. 1136.

“Right of First Refusal. 1. “…[T]he party who grants a right of first refusal merely agrees that should he decide to enter a certain type of contract he will first offer to do so with the holder of the right of first refusal: … The right of first refusal requires that an offer must first be made as a precondition to the exercise of the right, whereas an option consists of a continuing and irrevocable offer open to the optionee’s acceptance …” Brookside Farms Ltd., Re (1988) 72 C.B.R. (N.S.) 162 at 164 (B.C.S.C.), Campbell L.J.S.C. 

2. A right of pre-emption, or right of first refusal, does not give the grantee the unilateral power to compel the grantor to sell the property in question. Instead, the grantor has the sole power to decide whether to make an offer. It is only at that point that the grantee (or lessee) is given the opportunity of purchasing the property. A right of first refusal is a commitment by the grantor to give the grantee the first chance to purchase should the grantor decide to sell. Mitsui & Co. (Canada) v. Royal Bank, [1995] 2 S.C.R. 187.”

3) The Canadian Law Dictionary, Law and Business Publications (Canada) Inc., p 150.

“First right of refusal: The grantor of the first right of refusal, before dealing with a person other than the grantee of that right, must inform the grantee of what that other person is willing to offer in the way of terms, and the grantee has the right then to compel the grantor to enter into an agreement with the grantee on the same terms as that other was willing to offer or to decline to exercise such right. If the grantee declines to exercise his right or ‘refuses,” then the grantor is free to make the deal with the third party on the same terms as disclosed to the grantee before such refusal. Differs from an option in that the term of the transaction is definite and settled at the time of the grant of the option itself and the optionee is not compellable to exercise the option before its expiry date.”

4) Keith Evans, “The Law of Options,” Dalhousie Law Journal, Spring 2002. vol. 25, no. 47, pp


“A right of first refusal does not give the grantee the power to compel the sale by the grantor […] Only the grantor has the power to bring about the set of circumstances which would vest any rights in the grantee – and it is only when the grantor sets in motion those circumstances that the grantee is given the right or opportunity to purchase the object of the first refusal right […]


“A right of first refusal does not give its holder the right to require in future a conveyance of the thing over which the right is granted – instead it gives only a promise to offer. Such a right does not offer a property right over its subject matter and is accordingly not specifically enforceable, at least until the grantor sets in motion the relevant circumstances, or perhaps earlier when the event which triggers the right of first refusal occurs (such as receipt of an offer from a third party). As such, the right of first refusal is not subject to the rule against perpetuities, and will not be held to be void for infringing the vesting requirements of that rule.


“Instead, such provisions are in the nature of negative covenants under which each party, on the occurrence of a certain event within its own control, gives to the other certain personal rights – namely rights not to substitute a third party as joint owner without permitting the other party the opportunity to acquire full ownership, or a commitment by the grantor to give to the grantee the first chance to purchase should the grantor decide not to sell […]


“An option gives the optionee at the time the option is granted a right in future to compel the conveyance of the subject matter and as such creates an equitable interest in the subject matter which is specifically enforceable […]


[…] the grant of a right of first refusal does not create an equitable interest in the subject matter of the option, although it would seem that as soon as the event which triggers the right of first refusal occurs, an equitable interest then arises.”

5) Paul M. Perrell, “Options, Rights of Repurchase and Rights of First Refusal as Interests in Land,” The Canadian Bar Review, March 1991, vol. 70, no. 1, pp. 1-28.


“[A] right of first refusal is classified as a contractual right that may only subsequently create an interest in land. […] p. 1.


“The principal ingredient of a right of first refusal is a commitment by the grantor to give the grantee the first chance to purchase should the grantor decide to sell. This commitment may be structured in a variety of ways. For example, the right may stipulate that where the grantor is prepared to accept an offer from a third party, then the grantor must provide the grantee with the opportunity to match the offer and complete the sale […] To become operational, these rights depend upon the decision, conduct or status of the owner of the land […] pp. 8-9.


“Rights of first refusal have not been viewed as immediately creating an interest in land. This view can be traced back to the case of Manchester Ship Canal Company v. Manchester Racecourse Company, [1901]2 Ch. 37 (C.A.), […]. In that case, after concluding that the particular right of first refusal had been breached, the court went on to discuss how the right could be enforced. Without offering any analysis, the court stated that the right of first refusal did not create an interest in land, nor was it a restrictive covenant. […] p. 20.


“Manchester Ship Canal Company v. Manchester Racecourse Company, [1901]2 Ch. 37 (C.A.) was followed by the Supreme Court of Canada in Canadian Long Island Petroleum Ltd. et al. v. Irving Industries Ltd., [1975] 2 S.C.R. 715, the leading Canadian authority that rights of first refusal do not create an immediate interest in land. […] p. 21.


“Martland J. delivered judgement of the [Supreme] court. The key to this conclusion said Martland J., was that immediately upon the granting of the option, the optionee can use specific performance to compel a conveyance of the land. This was not true for rights of first refusal which depended on an initial decision by the vendor, a decision that might never come. Martland J. stated:


Clause 13 [the right of first refusal] did not give to the respondents any 
present right to require in the future a conveyance of Sadim’s undivided one-half 
interest in the land. It was not specifically enforceable at the time the agreement 
was executed. The respondents were not given any rights to take away Sadim’s 
interest without its consent. Their right under that clause was a contractual right, 
i.e., the covenant of Sadim that if it was prepared to accept an offer to sell its 
interest, the respondents would then, and only then, have a 30-day option to 
purchase on the same terms. The contingency in this clause is resolved solely 
upon the decision of Sadim to sell. 


“Martland J. characterized the right of first refusal as a negative covenant that was personal to the parties. This promise not to convey without giving a right of first refusal did not create an immediate interest in land and accordingly was not subject to the rule against perpetuities. The right of first refusal, however, could be enforced by injunction. 


“Before considering the difficulties associated with the conclusion that rights of first refusal do not create an immediate interest in land, three points should be noted. The first is that Martland J.’s judgement provides the explanation that is lacking in Manchester Ship Canal Company. Rights of first refusal do not create immediate interests in land because: 1) specific performance is not immediately available; and 2) although negative, rights of first refusal are personal covenants between the parties; that is, they are not restrictive covenants running with the land.


“The second point is that the creation of an equitable interest in land is significant because a purchaser with notice of the equitable interest takes subject to that interest. For example, a purchaser under an agreement of purchase and sale will be able to obtain specific performance against the vendor and against a second purchaser who takes with notice of the first agreement.


“The third point is that rights of first refusal nevertheless have the potential of creating an interest in land. […] Rights of first refusal have been treated as only potential interests in land in a number of cases […]” pp. 21-21.


“Another argument is that the underlining premises that specific performance is not available for rights of first refusal is wrong. Megarry and Wade, in their leading text on land argue: 


[A right of first refusal] … differs from an ordinary option in that it 
entitles the holder to be offered the land on certain terms only if the owner 
decides to dispose of it. But this is merely and additional condition, and in 
principle it ought not to prevent the holder acquiring an immediate 
interest in 
the land, since here also he has secure to himself a specifically enforceable 
right to complete a sale.


They go on to point out the odd consequences of treating rights of first refusal as only a potential interest in land. This treatment means that a right of first refusal ultimately is a contingent interest in land that ranks not from its creation but from the occurrence of the contingency. This, in turn, means that the conversion of the right into an option may come too late to allow any remedy for the breach of a right of first refusal, other than damages. And this means that a right of first refusal will be vulnerable to a subsequent purchaser, even one who has notice of the right […] pp. 24-25.


[T]he Canadian Long Island Petroleum case establishes the current law. Thus, promises of rights of first refusal and, perhaps, given the analysis used in Jain, promises of complex rights of repurchase, will not acquire an interest in land until the owner of the land triggers the right […] p. 27

6) “The Right of First Refusal Appendant to a Lease,” Iowa Law Review, 1967-1968. 


“Unlike an offer of sale or an absolute option, the right of first refusal allows the owner of the property to retain complete control over the land until such time as he desires to sell. The right of first refusal cannot be exercised until the owner manifests a desire to sell. At that time, however, a power of acceptance is created, and the rights of the parties become similar to those incident to a contract of sale. […] p. 1305.

“The right of first refusal vests at the moment a desire to sell is manifested. A this time the owner must give notice to the holder of the right of first refusal that he is going to sell, and must offer the property to him.” (p. 1315

7) Deanna Driver, “Right in contract, not in land,” The Lawyer’s Weekly, vol. 25, no. 41, March 10, 2006.

“Manitoba’s court of appeal has ruled that a lower court was incorrect in allowing a common-law partner to file a caveat regarding a right of first refusal to purchase land. […]


“The justices agreed with Kadyschuk’s interpretation of Canadian Long Island Petroleum Ltd. et al. v. Irving Industries Ltd. [1975] 2 S.C.R. 715, holding that it established “a right of first refusal is a right in contract but does not create a present interest in land […]”
Appendix B

Order in Council P.C. 1960-579

AT THE GOVERNMENT HOUSE AT OTTAWA

FRIDAY, THE 29th DAY OF APRIL, 1960


PRESENT: 

HIS EXCELLENCY THE GOVERNOR GENERAL IN COUNCIL: 


His Excellency the Governor General in Council on the recommendation of the Minister of Public Works, pursuant to section 14 of the National Capital Act, is pleased hereby to approve the acquisition by the National Capital Commission by purchase of those lands in the Municipalities of the City of Hull, Township of Hull South, Township of Hull West, Township of Eardley, Township of Masham, Township of Wakefield, Township of Onslow, Town ship of Onslow South  and the Township of Aldfield, Province of Quebec, which are shown on the attached Plan “A” and are included within the wide shaded line thereon indicating the Gatineau Park boundary. 

Office

File No:

P 10 2 


His Excellency in Council is hereby further pleased to approve the sale by the Commission of a parcel of land required by the Department of Highways of Ontario to provide for the intersections of the Queensway and Highway No. 15, being part of Lots 17 and 18 Concession 2, Ottawa Front, Township of Nepean, comprising 5.3. acres, for the sum of $3,000 per acre.

Parcel

EP 98

Certified to be a true copy.

R. B. Bryer

Clerk of the Privy Council
Appendix C

Erasing the History of Gatineau Park

In her 1997 MA thesis (National Park Culture and Gatineau Park, Queen’s University, Department of History), Alisa Apostle says the following: 


“The Federal District Commission [the NCC’s predecessor] re-wrote the park’s 
history. Starting in the 1950s and carrying on to the present, the FDC’s official 
histories attempted to erase its own role in creating the park ...” (p. 5).  


“After the FDC laid the foundations for the park, the organization then 
proceeded in an attempt to erase its own footprints from the park’s history. The 
only historical agents that appeared in NCC stories of the park were the already-
romanticized tropes of geology, Indians, the ‘folk’, and hermits  ... These little 
tales were designed to enchant the park tourist with their quirkiness; they also 
served the function of removing any competing identity claims to the park. 
These stories were presented as isolated incidents which occurred sometime in 
the manufactured past of the park, and, by association, their narration ensured 
that the Gatineau Park was itself a harmless, folksy, non-threatening entity.” (p. 
110)  


And her conclusion: 


“After the physical creation of the park, the FDC/NCC began writing official 
histories that completely omitted the period before the Second World War. 
Rather, drawing on the idealized symbolism of Canadian Nature, the 
government body created a story that begins with Nature in the park and runs 
seamlessly to the timely appearance of the NCC and its ‘preservation’ agenda. 
Occasionally this tale is interrupted to allow for the appearance of an 
anachronistic ‘folk’ anecdote, or the existence of Algonquins hundreds of years 
ago. Generally, however, since the NCC intellectuals began writing about it, the 
only residents allowed in the history (books) of the last one hundred years of the 
park have been Mackenzie King, ‘all Canadians’, the Canadian Shield and, of 
course, themselves.” (pp. 118-119)  

� See Lothian W.F., A Brief History of Canada’s National Parks, Environment Canada, 1987, p. 132, and NAC, Department of the Interior, Dominion Parks Branch, File US-14, volumes 1,2,5, and 6.





� Gréber, Jacques, Report on Gatineau Park, submitted to the Federal District Commission, Paris, September 1952, p. 2 (NAC, RG 34, vol. 272, File 190-G-1(1)).


� See Order in Council P.C. 1960-579. Note: the NCC has provided different answers to parliamentarians on whether the 1960 OIC set the boundaries to Gatineau Park. Those misleading answers were subjected to a Question of Privilege in the Senate by the Hon. Mira Spivak: see Senate Debates, November 22, 2005, pp. 2132-2134, and November 23, 2005, p. 2143. 


� House of Commons, Sessional Paper no. 8555-381-204, November 14, 2005. Question 204 asked whether any properties had been removed from Gatineau Park as a result of boundary changes, requesting details about the number, location and size of properties removed from the park. 


� Note: the NCC has changed its tune on this figure in Senate Sessional Paper no. 1/39-514S, October 18, 2006. It now says that the number of acres is 304.7, contrary to what it had said in Commons Sessional Paper no. 8555-381-204. As well, it now says that 80% of the lands, or 243.76 acres are outside the park boundary … However, in Sessional Paper no. 8555-381-204, the agency had answered that all those lands had been inside the park boundary ...  


� Gatineau Park: a Master Plan for the ’90s and Beyond, National Capital Commission, Ottawa, 1990, p. 27.


� Information obtained from the NCC’s Intergovernmental Relations Branch on August 2, 2006, tel.: 613-239-5228.


�And if you include the additional 75.78 acres given up to road building that will remain within the 1997 park boundary, the total area that is effectively no longer park is 1,914.24 acres – or basically 3 square miles. 


� This number was obtained through various access to information requests sent to the municipalities of Gatineau and Chelsea, as well as through our own observation. 


� Senate Sessional Paper 1/38-461S, April 12, 2005, p. 4.


� Ibid.


� US National Parks Service Director Newton B. Drury quoted in General Report of the Parkway Subcommittee for the Gatineau Park, Part I, Federal District Commission, Ottawa, December 1953, p. 23.


�Gatineau Park: a Master Plan for the ’90s and Beyond, NCC, Ottawa, 1990, p. 25.


� Gatineau Park Master Plan, background document, Pluram-Rescoplan, Inc., Ottawa, February 1990, p. 116.


� Senate Sessional Paper 1/38-461S, April 12, 2005, p. 4.


� Gatineau Park Master Plan, background document, ibid., p. 117.


� Senate Sessional Paper 1/38-461S, April 12, 2005, p. 4.


� Gatineau Park Master Plan, National Capital Commission, Ottawa, 2005, p. 75.


� Information obtained from the NCC’s Intergovernmental Relations Branch, September 15, 2006.


� For a complete review of this question, see Gatineau Park at Risk, prepared by the office of Senator Mira Spivak (Barbara Robson), April, 2006, pp. 10-20 (unpublished). As well, see NCC ATIP A95/96-026 (pp. 201, 204, 206, inter alia). 


� Senate Sessional Paper 1/38-368-S, December 14, 2004.


� House of Commons Sessional Paper no. 8555-381-204, November 14, 2005.


� Answers provided to Senator Spivak’s office by the NCC’s Intergovernmental Affairs Branch, February 17, 2006. 


� Ibid.


� Gatineau Park Master Plan, National Capital Commission, Ottawa, 2005, p. 75.


� Gréber, Jacques, Plan for the National Capital, General Report, Ottawa, 1950, p. 248. It is also important to note that Gréber’s 1950 report acknowledges Percy Sparks’s key contribution to his thinking on the park: “The Advisory Committee to the Federal District Commission on Gatineau Park, of which Mr. P. Sparks is Chairman […] are in full and enthusiastic accord with us on the possibilities of this wooded reserve, and have, in large measure, inspired our recommendations relative to practical developments of this providential asset of the Capital Region” [italics ours], p. 293.


�Advisory Committee on Gatineau Park, Report on the Master Plan for the Development of the Gatineau Park, Federal District Commission, Ottawa, May 1952, p. 4.


�Ibid., pp. 12, 22-25.


� Gréber, Jacques, Report on Gatineau Park, submitted to the Federal District Commission, Paris, September 1952, pp. 5-6 (NAC, RG 34, vol. 272, File 190-G-1(1)).


� Advisory Committee on Gatineau Park, General Report of the Parkway Subcommittee for the Gatineau Park, Part I, Federal District Commission, Ottawa, December 1953, p. 24.


� Ibid., pp. 22-23.


� Joint Committee of the Senate and House of Commons on the Federal District Commission, Minutes of Proceedings and Evidence, no. 18, Tuesday, June 26, 1956, pp. 833-874.


� Ibid., p. 838.


� Gatineau Park Master Plan, National Capital Commission, Ottawa, 1980, p. 35.


� Ibid. p. 42.


� Ibid. p. 10.


� NCC ATIP A-95/96-026, pp. 55-56.


� NCC ATIP A-95/96-026, pp. 43-56.


� Senate Sessional Paper 1/38-461S, April 12, 2005, p. 4.


� Gatineau Park: a Master Plan for the ’90s and Beyond, National Capital Commission, Ottawa, 1990, p. 29.


� Ibid., p. 9.


� Gatineau Park Master Plan, National Capital Commission, Ottawa, 2005, p. 52.


� Gatineau Park: a Master Plan for the ’90s and Beyond, ibid., p. 9.


� Gatineau Park Master Plan, National Capital Commission, Ottawa, 2005, p. 52.


� Senate Sessional Paper 1/38-461S, April 12, 2005, pp. 2-3.


� The NCC says only 1,472 acres of this acquisition are in the park, ibid., p. 4.


� Meech Creek Valley Land Use Concept, Joint Planning Project, Final Report, National Capital Commission, 1998, pp. 2, 6.


� Various NCC documents obtained through ATIP A95/96-026 (pp. 201, 204, 206, inter alia) stipulate that the 1960 Order in Council set the legal boundaries of Gatineau Park, and underline that it must be amended to recognize the new boundaries. However, the NCC now claims that the new boundary was set by everything from the Meech Creek Valley Land Use Concept, to National Interest Land Mass Designation, to section 10(2)(c) of the National Capital Act. The mind boggles …


� House of Commons, Sessional Paper no. 8555-381-204, November 14, 2005.


� “Ottawa developers eye Gatineau Park property,” Ottawa Citizen, August 9, 2005, p. D1.


� Information obtained from www.nccwatch.org.


� Senate Sessional Paper no. 1/39-514S, October 18, 2006.


� Lothian W.F., A Brief History of Canada’s National Parks, Environment Canada, 1987, p.39.


�Parks Canada Guiding Principles and Operational Policies: � HYPERLINK "http://www.pc.gc.ca/docs/pc/poli/princip/part2/part2a_E.asp" ��www.pc.gc.ca/docs/pc/poli/princip/part2/part2a_E.asp�


� Ibid.


� See NAC, Department of the Interior, Dominion Parks Branch, File US-14, volumes 1,2,5, and 6, and Lothian W.F., ibid., p. 132.


� Lower Gatineau Woodlands Survey, Department of the Interior, Ottawa, King’s Printer, 1935, pp. 16-18. 


� NAC, King Papers, reel 2302, volume 180, pp. 129018-21, King to Davis, May 14, 1928.


� R. MacGregor Dawson, William Lyon Mackenzie King: A Political Biography, University of Toronto Press, 1958, p. 58.


� The NCC also claims the province continues to own 17% of the park’s territory, despite evidence to the contrary. See Gatineau Park Master Plan, National Capital Commission, Ottawa, 2005, p. 75. Note: in Senate Sessional Paper 1/38-461S, April 12, 2005, p. 5, the NCC claims the province owns only 15% of Gatineau Park – a difference of about 2,000 acres, or 3 square miles!


� House of Commons Committee on Environment and Sustainable Development, Evidence, Issue no. 033, April 14, 2005, p. 19. See also “Quebec won’t let Gatineau Park become national preserve,” Ottawa Citizen, December 12, 2005, p. A1, and “Get the park plan out of park,” Montreal Gazette editorial, June 26, 2006, p. A18.


�Agreement Regarding the Transfer of Control and Management of Certain Public Lands in the Quebec Portion of the National Capital Region, August 1, 1973. See also federal Order in Council P.C. 1973-4/437, February 20, 1973, and Quebec Order in Council 3736-72, December 13, 1972.


� Osoyoos Indian Band v. Oliver (Town), 2001, SCC 85, [2001] 3 S.C.R. 746. See also Lordon, Paul, Crown Law, Butterworths, 1991, pp. 29-30, 282-283.


� Bankes, N. D., “Constitutional Problems Related to the Creation and Administration of Canada’s National Parks,” in Managing Natural Resources in a Federal State, J. Owen Saunders, ed., Carswell, Toronto, 1986, p. 220.


� See Senate Sessional Paper 1/38-461S, April 12, 2005, pp. 1, 4, 5, and Gatineau Park Master Plan, National Capital Commission, Ottawa, 2005, p. 75.


� Information obtained from the NCC Intergovernmental Relations Branch, September 25, 2006. 


� Senate Sessional Paper 1/39-514S, October 18, 2006.


� According to the agreement on Gatineau Park land transfers, the other conditions were 1) that the government of Quebec and NCC agreed to carry out their obligations within six months of signing the contract (Clause C-1); 2) that the land be used “only for educational, cultural or recreational activities, or with the consent of the parties for all other purposes in the public interest.” That the land  may be leased or that control and management of it “may be transferred to third parties subject to the express condition that they are to be used only for the purposes noted above” (Clause C-3); 3) that “proposals for the location, erection, alteration or extension of a building or other works,” on lands described by the agreement, “be submitted to the government for its approval prior to the commencement of any work,” (Clause 1 of the Supplementary Agreement of August 1, 1973).


� «‘Il n’a jamais été question d’un parc national’», dit Benoît Pelletier, Le Droit, le 14 décembre 2005, p. 17. This interpretation of the 1973 agreement was confirmed to us by an official in the minister’s office on October 18, 2006.


� David W. Mundell, “Legal Nature of Federal and Provincial Executive Governments: Some Comments on Transactions Between Them,” Osgoode-Hall Law Journal, vol. 2, no. 1, April 1960, pp. 71-72.


� McNamee, Kevin, “From Wild Places to Endangered Species: A History of Canada’s National Parks,” in Parks and Protected Areas in Canada: Planning and Management, Philip Dearden and Rick Rollins, ed., second edition, Oxford University Press, 2003, pp. 38-39.


� “Most for nationalizing Gatineau Park: survey,” Ottawa Citizen, March 20, 2006, p. C3. 


� Parks Canada Media Lines, May 10, 2004, obtained under Access to Information request #332-ATI-05/06-027, p. 1.


� Letter signed by the Hon. Stéphane Dion, dated March 29, 2005, obtained under Access to Information request #332-ATI-05/06-027, p. 80. 


� Source: Parks Canada Guiding Principles and Operational Policies: � HYPERLINK "http://www.pc.gc.ca/docs/pc/poli/princip/part2/part2a_E.asp" ��www.pc.gc.ca/docs/pc/poli/princip/part2/part2a_E.asp�


� McNamee, Kevin, “From Wild Places to Endangered Species: A History of Canada’s National Parks,” in Parks and Protected Areas in Canada: Planning and Management, Philip Dearden and Rick Rollins, ed., second edition, Oxford University Press, 2003, pp. 38-39.


� Note: this is the option we had convinced former MP Mark Assad to introduce as a private member’s bill in 2003-2004. The bill was being drafted when the 37th Parliament was dissolved in May 2004. 


� See “Protecting Gatineau Park,”  by Alex Munter, Ottawa Citizen, September 4, 2004, p. E3, and “Le parc de la Gatineau serait-il mieux protégé, si le titre de parc national lui était attribué ?”, Le Téléjournal de Radio-Canada, Ottawa/Gatineau, le 20 février 2005.


� Although ACRE has claimed it does not oppose Bill S-210, our reading of their brief is that it dismisses the bill for two unfounded reasons, before strongly supporting creation of a national park.


� See Canadian Long Island Petroleum Ltd. et al. v. Irving Industries Ltd., [1975] 2 R.C.S. 715; Paul M. Perrell, “Options, Rights of Repurchase and Rights of First Refusal as Interests in Land,” The Canadian Bar Review, March 1991, vol. 70, no. 1, pp. 1-28. 


� Keith Evans, “The Law of Options,” Dalhousie Law Journal, Spring 2002. vol. 25, no. 47.





� More specifically, by various parts of sections 5, 6, 7, 11, 12, 13 and 16.


� Joint Committee of the Senate and House of Commons on the Federal District Commission, Minutes of Proceedings and Evidence, no. 18, Tuesday, June 26, 1956, p. 873.








